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QUESTIONS PRESENTED 

1. Did the trial court err in denying appellant’s motion 
for a Judgment of Acquittal at the conclusion of the govern¬ 
ment’s case? 

2. Did the trial court err in omitting any jury instruc¬ 
tion as to circumstantial evidence in this case? 

3. Was improper inquiry and remarks by the prosecuting 
attorney sufficiently prejudicial as to require reversal? 
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In The 


UNITED STATES COURT OF APPEALS 

Fob The District of Columbia Circuit 

JANUARY TERM, 1954 

NO. 12,042 


Lee Won Sing, Appellant, 
v. 

United States of America, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF THE APPELLANT 


JURISDICTIONAL STATEMENT 

The appellant herein appeals from a criminal conviction 
and sentence sustained in the United States District Court 
for the District of Columbia. The jurisdiction of this 
Court is provided for under the law of Title 28, United 
States Code, section 1291, 1952 ed. 

STATEMENT OF THE CASE 

Appellant was charged by indictment for violating two 
separate federal statutes concerning the taxation and con¬ 
trol of narcotic drugs; the first related to their illegal im¬ 
portation and the second referred to not paying a federal 
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sales tax incident to transfer of the same contraband. The 
government introduced no evidence of importation and no 
evidence of a sale. Instead the government relied entirely 
upon the ‘■presumption” provisions which have been made 
a part of each of these said penal statutes, to the effect 
that the jury may presume that the defined crimes have 
been previously committed by the defendant if it is shown 
that he “possessed” such drugs and this “possession” is 
not explained away. 

To prove “possession” the government presented the 
testimony of four policemen. Officer Holcomb swore that 
on the night in question he went to premises 61S H Street 
and that approximately ten Chinese men were there upon 
his entry. The only one whom he knew was the appellant. 
He told appellant that he had cause to believe that an illicit 
sale of narcotics had just been made in these premises by 
one Lee Poo to a police informer, one Lee Chong, who in 
turn had paid Lee Poo with “marked” money. Officer 
Holcomb testified further that the other officers arrived and 
all of the ten Chinese men were searched and no “marked” 
money was found, but that while searching further for the 
“marked” money, he found some contraband drugs in an 
open closet in a hallway. (Tr. p. 3S.) 

The second government witness was Officer Panetta, 
who, related that he was with the foregoing witness and 
repeated his story in substance. Adding, that the appellant 
had told him that certain Chinese groceries seen stored 
in a part of the premises belonged to appellant who was 
opening a Chinese grocery store nearby. Officer Panetta 
also testified that during the general exploratory search 
of persons and premises, that he and an Officer Herring 
found a glass cigar and candy case in the front portion of 
the premises, which was ordered in the nature of a small 
cigar store. This cabinet was locked. The officer-witness 
then said that he went back to the defendant to ask him if 
he had a key to unlock the cabinet and that the defendant 
handed him a bunch of keys; one of which unlocked the 
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cabinet. Contraband was found secreted therein. (Tr. 
p. 65.) 

The third witness was Officer Herring and his testimony 
was only cumulative and repetitious of the previous two 
■witnesses. 

Finally, an officer Gabrys swore that during the general 
exploratory search he found a pocket-book near a person 
who was later known to be Lee Poo. This wallet contained 
identification of Lee Poo, and the “marked” money. This 
officer’s testimony in other respects vras cumulative and 
repetitious. (Tr. p. 83.) 

The government rested its case and a motion by defense 
for an automatic judgment of acquittal was denied by the 
trial judge. (Tr. p. 100.) 

The defense called as its witness the co-indictee, Lee Poo, 
who had previously pleaded guilty. He explained substan¬ 
tially, and with the aid of the interpreter, that they were 
his narcotics. During the cross examination of this wit¬ 
ness, the lawyer for the prosecution asked if it wasn’t a 
fact that he was getting $20,000.00 to “take the plea in 
this case.” (Tr. p. 117.) Later, and not in the jury’s 
presence, it was admitted that the only foundation that 
the prosecutor had for asking the question was an annony- 
mous letter which he had received. 

The court charged the jury, but gave no instruction as 
to circumstantial evidence. None had been requested by 
counsel. 

The case went to the jury upon the possessory presump¬ 
tion theory of the statutes involved and a verdict of guilty 
as to both crimes was returned. A consecutive sentence 
amounting to ten years was imposed and from that, this 
appeal is taken. 

STATEMENT OF POINTS 

1. The trial court erred in failing to grant appellant’s 
move for a Judgment of Acquittal at the conclusion of the 
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government's case: The evidence was insufficient to support 
the indictment. 

2. The trial court committed error in omitting any type 
of instruction as to circumstantial evidence in its charge 
to the jury. 

3. Improper questioning and remarks by the prosecuting 
attorney were prejudicial to the defendant. 

SUMMARY OF ARGUMENT 
I 

(a) 

The government’s case proceeded solely upon the pos¬ 
session presumption provision as provided in the perti¬ 
nent statutes, i.e, from the established fact of posses¬ 
sion alone the jury may presume or infer that the sub¬ 
stantive crime of illegal importation or illegal purchase 
has been previously committed by the possessor. How¬ 
ever, all such evidence of possession presented by the 
government was of a “presumptive” or “circumstantial” 
character; no “direct” evidence of possession, only “cir¬ 
cumstantial” evidence. This circumstantial evidence per¬ 
mits the fact-finder to arrive at the ultimate finding of 
possession only by “inference” and indirect reasoning. 

Such hypothecation of inference or presumption upon 
another inference or presumption has been found by the 
law to be too dangerous and speculative a method of seek¬ 
ing truth! 

(b) 

This case was based entirely upon circumstantial evi¬ 
dence, and presented a picture, which in any reasonable 
mind, was just as suggestive of innocence as of guilt; if 
not more so. In such an hypothetical balance of circum¬ 
stances shown, it is the duty of the trial judge to grant a 
Judgment of Acquittal rather than to allow’ the jury to 
speculate. 
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n 

In a case where all incriminating evidence for considera¬ 
tion is “circumstantial” it is a better policy to require 
the trial judge to instruct the jury as to the unique or 
peculiar rules of law which may apply, regardless of de¬ 
mand by counsel. 

Ill 

In improperly asking the defendant’s co-indictee, and 
primary witness if he had not been paid $20,000.00 to take 
a plea of guilty, the prosecuting attorney disingenuously 
created such an aura of prejudice in the surprised and un¬ 
certain minds of the jurors as to make it unfair for them 
to decide the defendant’s fate. Especially, in such a case 
as this where there is no evidence to support the prosecu¬ 
tor’s presumptive question and where the evidence of guilt 
was so meager and circumstantial. Couple with this, re¬ 
marks by the prosecutor as to the Chinese as a race, which 
might reasonably create prejudice and the need of a new 
trial is apparent. 

ARGUMENT 

I 

The Trial Court Erred in Failing to Grant Appellant’s 
Move for a Directed Judgment of Acquital: The Evidence 
was Insufficient to Support the Indictment. 

Section One 

It is appellant ’s contention that all of the evidence pre¬ 
sented by the government in its efforts to make out a case, 
was what is variously referred to as “circumstantial,” 
“presumptive,” or “indirect” evidence. It was from cir¬ 
cumstances shown that the prosecutor desired the jury to 
infer or presume possession of the narcotics by the appel¬ 
lant. There was no direct evidence of that type of personal 
possession which the statute requires before the possession 
presumption short-cut may be utilized. 


The ultimate criminal facts of illegal importation or 
non-payment of tax could therefore be arrived at only by 
pyramiding factual inference or presumption upon statu¬ 
tory inference or presumption. 1 

The legal proposition upon which we rely is clear and 
forceful. The decisions which explain that the presently 
complained of method for reaching truth is illegal, present 
a line which is unusually continuous and unbroken in the 
federal courts. Experience has taught that it is best to 
hold the proof to be too remote and speculative, as a mat- 

1 At this point a revisitation to the understandings of circumstantial 
evidence may be boring, but, should be helpful when its presumptive or 
inferential character can be seen, clearly. The usual federal decision of 
definition is Ezzard v. U. S. 7 F. (2) 808, 810 (1925), to the effect: 

“Presumptive evidence is said to be indirect or circumstantial 
evidence. Best on Evidence (Morgan’s Ed.) P. 27. Starkie on Evi¬ 
dence, vol. 1 (7th Amer. Ed.) P. 558; Circumstantial, or, as it is 
frequently termed, presumptive evidence, is any which is not direct 
and positive.” 

Another famous early federal case was U . S. v. Greene, 146 F. 803, 824 
(1906), where we find: 

“* * * ‘Indirect’ or ‘circumstantial’ evidence is that which tends 
to establish the issue only by proof of facts sustaining by their con¬ 
sistency the hypothesis claimed, and from which the jury may infer 
the fact * * * ‘circumstantial’ evidence is composed of facts which 
raise a logical inference as to the existence of the fact in issue. * * *” 

Radmonsky v. U. S. 180 F. (2) 781 (1950) is a more recent statement, 
stemming from a perjury conviction. At page 783: 

“Circumstantial evidence is that which establishes the fact to be 
proved only through inference based on human experience that a 
certain circumstance or set of circumstances is present. Direct 
evidence establishes the fact to be proved without the necessity for 
such inference.” 

See Foster v. U. S., 9 F.R.D. 367, 392 (1949), stating: 

“Circumstantial evidence is not direct proof of a fact. It is that 
evidence which tends to prove a disputed fact by proof of other 
facts which have a legitimate tendency to lead the mind to infer that 
the fact sought to be established is true.” 

Also, see Watson v. U. S., 90 F. Supp 900, 902 and Rumley v. U. S., 293 F. 
532,551 (1923). 

“Circumstantial evidence is inference to be drawn from fact 
proved.” People v. Rayol, 65 Cal. App. 462, 115 P. (2) 812. “Cir¬ 
cumstantial evidence is the proof of facts from which the fact sought 
to be proven may be inferred.” State v. Murdoch, 225 N.C. 224, 34 
S.E. (2) 69. 
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ter of law, whenever it is requested that the sought for 
fact be arrived at by double indirection; by passing over 
one presumptive or inferential bridge only to find another 
similar span to cross. It will be noted that this multiple 
hypothecation of circumstances is equally proscribed in 
the civil as well as the criminal division of our jurispru¬ 
dence. A desire for the avoidance of uncertainty is the 
foundation for this so oft recited principle. 

In the case of Gargotta v. U. S ., 77 F. (2) 977 (1935), a 
conviction, based on circumstantial evidence, for receiving 
stolen property (two U. S. government pistols) was re¬ 
versed upon authority of pronouncement by the Supreme 
Court. 2 The Court explained: 

“Is the circumstantial evidence here sufficient to 
sustain the verdict, or must there be other circum¬ 
stances presumed before we can reach any such conclu¬ 
sions? In U . S. v. Ross, 92 U. S. 281, 284, 23 L. Ed. 
707, the court in announcing the law, said: ‘Whenever 
circumstantial evidence is relied upon to prove a fact, 
the circumstances must be proved, and not themselves 
presumed.’ 

“The Court cited with approval the rule stated in 
Starkie on Evidence, page 80, as follows: ‘In the first 
place, as the very foundation of indirect evidence is 
the establishment of one or more facts from which the 
inference is sought to be made, the law requires that 
the latter should be established by direct evidence, as 
if they were the very facts in issue.’ 

“The Court further stated in the same case: ‘The 
law requires an open visible connection between the 
principal and evidentiary facts and the deductions from 
them, and does not permit a decision to be made on re¬ 
mote inferences.’ 

“And further: ‘A presumption which the jury is to 

1 A more recent reliance by the Supreme Court upon the doctrine is 
found in Direct Sales Co. v. U. S ., 319 U. S. 703, 711 (1943): 

“* * * Furthermore, to establish the intent, the evidence of knowl¬ 
edge must be clear, not equivocal. This, because charges of con¬ 
spiracy are not to be made out by piling inference upon inference, 
thus fashioning what, in that case, was called a dragnet to draw in 
all substantive crimes.” 
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make is not a circumstance in proof; and it is not, 
therefore, a legitimate foundation for a presumption- ’ 

“And again by the same court: ‘They are inferences 
from inferences: presumptions resting on the basis 
of another presumption. Such a mode of arriving at 
a conclusion of fact is generally, if not universally, 
inadmissible. No inference of fact or of law is reliable 
drawn from premises which are uncertain.’ ” 

“This Court has likewise held, and it is well settled 
in this circuit, that presumptions cannot be based on 
presumptions. Brady v. U. S., 24 F. (2) 399; Vernon 
v. U. S., 146 F. 121: Miller v. Union Pacific Ry Co., 63 
F. (2d) 574.” 

The Vernon ease as cited above was decided in 1906 and 
concerned the bribery of a Treasury Department official. 
This opinion reverses the lower court in the following 
language: 

“• • • It is equally well settled, not only in criminal 
cases, but also in civil cases, that whenever circum¬ 
stantial evidence is relied upon to prove fact, the 
circumstances must be proved, and not themselves pre¬ 
sumed. U.S.F. & G. Co. v. Des Moines Bank, 145 F. 273; 
U. S. v. Ross, 92 U. S. 281, 284, 23 L. Ed. 761. 

“In the latter case the Court said: ‘We do not ques¬ 
tion that a jury may be allowed to presume the ex- 
stence of a fact in some case from the existence of 
other facts which have been proved, but the presumed 
fact must have an immediate connection with or rela¬ 
tion to the established fact from which it is inferred. 
If it has not, it is regarded as too remote. The only 
presumptions of fact which the law recognized are im¬ 
mediate inferences from facts proven.’ 

“In the case at bar there is not a scintilla of direct 
evidence that there was any money ever paid or prom¬ 
ised to be paid by Vernon to Blanton. The fact that 
in all these instances the sites recommended by the de¬ 
fendant were selected is, no doubt, a strong circum¬ 
stance to show that he had some influence with Blan¬ 
ton ; but in the absence of direct testimony that this in¬ 
fluence was obtained by bribery’, the presumption of law 
is that it was exercised without the commission of a 
crime. The legal presumptions are all in favor of the 
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innocence of the accused and of the dutiful official ac¬ 
tion of Blanton. 

• ••••••••• 

“In U. S. v. Ross, in speaking on this subject, it 
was said: ‘These seem to be nothing more than con¬ 
jectures. They are not legitimate inferences even to 
establish a fact, much less are they presumptions of 
law. They are inferences from inferences; presump¬ 
tions resting on the basis of another presumption. Such 
a mode of arriving at a conclusion of law is generally, 
if not universally inadmissible. No inference of fact 
or law is reliable drawn from premises which are 
uncertain.’ ’ 

To state the same rule of evidence in different language, it 
might be said that 

“* * * While a jury may properly be permitted to 
presume the existence of a fact in some cases from the 
existence of other facts which have been proved, yet, 
the presumed fact must have an immediate connec¬ 
tion with or relation to the established fact from which 
it is inferred. A presumption must be based upon a 
proven fact and not upon another presumption. Wag¬ 
ner v. U. S., 8 F. (2) 581. Attorneys for the govern¬ 
ment with commendable frankness in their brief say: 
‘We frankly state that we are in doubt as to whether 
the evidence is sufficient.’ ” 3 

One court has found that the rule has been recognized and 
accepted by the American Law Institute’s Model Code of 
Evidence. In a memorandum opinion it shows : 

* The rule stated in the American Law Insti¬ 
tute Model Code of Evidence: 

Rule 701. Definitions. 

(1) Basic Fact.—Basic Fact means the fact or 
group of facts giving rise to a presumption. 

3 Ribastc et ah v. US., 44 F. (2) 21,23 (1930). Ribaste had been charged 
with operating an illicit still. The conviction on circumstantial evidence 
was reversed, though the circumstances were rather strong: Among 
other indications of guilt, he was caught hiding in the bushes beside the 
still; his shoes reeked of sour mash odors, with which they were sat¬ 
urated; and, he had seven hundred dollars in his pocket. 
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(2) Presumption, Presumed Fact.—Presumption 
means that when a basic fact exists the exist¬ 
ence of another fact must be assumed, whether 
or not the other fact may be rationally found 
from the basic fact. Presumed fact means the 
fact which must be assumed. 

Rule 702. Establishment of Basic Fact. 

The basic fact of a presumption may be estab¬ 
lished in an action by the pleading, or by stipu¬ 
lation of the parties, or by judicial notice, or 
by evidence which compels a finding of the 
basic fact, or by a finding of the basic fact 
from the evidence. 

The proof submitted by claimants falls short of the 
necessary standard set by these rules of evidence. In 
effect, the court is asked to find negligence on the basis 
of a double inference. This the court cannot do. It 
was early said by the Supreme Court of the United 
States: ‘Whenever circumstantial evidence is relied 
upon to prove a fact, the circumstances must be proved, 
and not themselves presumed. ’ 17. S. v. Ross, 92 U. S. 
281; 23 L. Ed. 707.” 4 

The often cited case of Wagner v. U. S., 8 F. (2) 581 (1925), 
concerned the possession of counterfeit distilled spirits 
revenue stamps required by the National Prohibition Act. 
In relying on two evidential treatises and ten prior federal 
decisions, the opinion says: 

“It is well established that the basis of a presump¬ 
tion must be a fact, and that one presumption cannot 
be the basis of another presumption.” 

A later case reversed on practically the same grounds was 
Wesson v. U. S., 172 F. (2) 931, 9*36 (1949). Dr. Wesson 
had been charged with violating the federal narcotic laws 
for compounding specious drug prescriptions. The opin¬ 
ion reads: 

• Certainly, the proven circumstances were as 
consistent with innocence as they were with guilt, and 


‘The C.G.R. — 180, 70 F. Supp. 975, 979 (1936). 
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inferences may not be drawn from inferences. As 
said by us in Nations v. XJ. S., 8 Cir., 52 F. (2) 97, 105, 
in an opinion by Judge Stone: ‘Such double inferences 
are too remote to constitute evidence.’ As said by the 
Supreme Court in U. S . v. Ross, 92 U. S. 281, 283, 23 
L. Ed. 707: ‘They are inferences from inferences; pre¬ 
sumptions resting on the basis of another presumption. 
Such a mode of arriving at a conclusion of fact is 
generally, if not universally, inadmissible. No infer¬ 
ence of fact or of law is reliable drawn from premises 
which are uncertain.’ ” 

A mere reference to the presumption of larceny which 
arises from proof of possession of recently stolen property 
indicates its analogy to the possession presumption of the 
case here under review. In writing on that subject in the 
Virginia Law Review, one author says: 

“ * • * When the state bases its case solely upon the 
possession of the property and the presumption arising 
therefrom, the proof of possession, recent and exclu¬ 
sive, must be direct, rather than circumstantial, evi- 
dence. State v. Lackland , 136 Mo. 26, 37 S.W. 812, 814 
(1896), People v. Giordano, 213 N. Y. 575; 107 N.E. 
1069 (1915). The facts upon which a presumption or 
inference is predicated may not themselves be in¬ 
ferred.” 5 

This jurisdiction has not been without opportunity to ap¬ 
praise and rely upon this rule of no presumption upon pre¬ 
sumption. A problem of venue was presented when an em¬ 
ployee of the Southern Express Co. was charged with hav¬ 
ing stolen one thousand dollars from deliveries being sorted 
on a train somewhere between Alabama and the District of 
Columbia. Unanimous reversal was announced by Mr. 
Justice Shepard in the following terms: 

“* * * Under these conditions, to first charge the 
jury that they might infer from all the facts and cir¬ 
cumstances, including defendant’s confession that he 
feloniously took the package somewhere on the way, 
and, therefore that they might ‘infer from such facts 


•'*23 Virginia Law Review 616, 1937. Emphasis has been supplied. 
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that he brought it with him into the District, in the 
absence of proof to the contrary,’ was clearly errone¬ 
ous. It authorizes presumption upon presumption, 
inference from inference, alone *A presumption which 
the jury is to make is not a circumstance in proof; 
and it is not therefore, a legitimate foundation for a 
presumption.’ * # # ” 6 

Another case in our own jurisdiction was Weaver v. B. & 0. 
Ry. Co., 3 App. Cases D. C. 437, 455 (1S94), to this effect: 

* * Unquestionably, a satisfactory conclusion may 
be reached through reasonable presumption or infer¬ 
ence from established facts, as well as by direct evi¬ 
dence. But conjecture is not sufficient. Inferences 
must be from established facts, and not from other 
inferences, U. S. v. Ross, 92 U. S. 281; Manning Ins. 
Co., 100 U. S. 693. In the first of these cases the court 
said: * Such a mode of arriving at a conclusion of fact 
is generally, if not universally, inadmissible. No in¬ 
ference of fact or of law is reliable drawn from prem¬ 
ises which are uncertain. Whenever circumstantial 
evidence is relied upon to prove a fact, the circum¬ 
stances must be proved and not themselves presumed.’ 
After quoting from Starkie and Best in support of the 
proposition, Mr. Justice Strong, who spoke for the 
court, said further: ‘A presumption which the jury is 
to make is not a circumstance in proof; and it is not 
therefore, a legitimate foundation for a presumption.’ 
There is no open and visible connection between the 
fact out of which the first presumption arises, and the 
fact sought to be established by the dependent pre¬ 
sumption.” 

The latest reference from the Supreme Court to this evi¬ 
dential rule is set forth in Pereira v. U. S., decided 1 Feb¬ 
ruary, 1954, 74 S. Ct. 358, 366. A sharply divided court 
there says in words which are no less controlling, though 
in dissent: 

“It may well be reasonable to infer that one receiving 
a check drawn on an out of town bank would know that 

• Davis v. 17. S., 18 App. Cases, D. C. 468, 496 (1901). Here again the 
underlining is by the writer. 
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it would be mailed in the process of collection, but to 
that inference must be added the inference that Brad- 
ing had reason to know that a check would be received 
and also that the check would be on an out of town 
bank. This is piling inference upon inference, in the 
absence of direct proof. In short, this is simply guess¬ 
ing Brading into the federal penitentiary. It may be 
good guessing, but it is not proof.” 

Quoting further from this same, latest, Supreme Court 
case: 

“In Bollenbacli v. U. S., 326 U. S. 607, 66 S. Ct 402, 90 
L. Ed. 350, the defendant was charged with transporting 
securities in interstate commerce knowing them to have 
been stolen, and with conspiracy to commit the offense. 
He was convicted of conspiracy. The court had in¬ 
structed the jury that possession of the securities by 
the defendant in New York soon after their theft in 
Minnesota was sufficient to warrant the jury in find¬ 
ing that the defendant knew the securities had been 
stolen, and this would support the further “presump¬ 
tion” that the defendant was the thief and transported 
the securities in interstate commerce. This Court set 
the conviction aside. The latter inference was said 
to be untenable.” 

“In this case, I think it untenable to infer that 
Brading had reason to know that Pereira would get 
a foreign check that must be sent through the mails 
and in its handling must be carried across state lines, 
thereby making out the federal crimes. It is untenable 
because it is unreasonable to infer one or more facts 
from the inference of another fact. Loonexf v. Metro¬ 
politan B. Co.. 200 IT. S. 4S0,48S, 26 S. Ct. 303, 306, 50 L. 
Ed. 564: U. S. v. Boss. 92 U. S. 2S1, 23 L. Ed. 707.” 

Here follows a collection of other Federal cases and ex¬ 
cerpts which are listed only to show how ubiquitously this 
law of evidence is accepted and how strictly it is applied. 

“* * * This conclusion is clearly a non-sequitor, and 
it bottoms a presumption upon a presumption, which 
is not permissible. 10 R.C.L. 870: Lawson, Presumptive 
Ev. 652. For certainly, it cannot follow as a legal con¬ 
clusion, that because defendant possessed on a given 
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day bottled home-brew "which carried a forbidden al¬ 
coholic content, home-brew beer sold by him on the 
day before must have come from the identical lot, and 
likewise, therefore, must have contained a forbidden 
per-cent of alcohol.” Keen v. U. S ., 11 F. (2) 260, 262, 
(1926). 

“ * * * To infer that he was a party to the conspiracy, 
or aided the commission of the substantive offenses 
which were its object, is to establish a fact by building 
one inference upon another. This does not constitute 
substantial evidence to submit to a jury. Penna. RR. v. 
Chamberlain, Admx., 288 U. S. 333, 53 S. Ct 391, 77 L. 
Ed. 819.” Viola v. U. S., 78 F. (2d) 454, (1935). 

“ # * * Nor does this evidence, as contended by ap¬ 
pellants, present a case of building inference upon 
inference in order to reach a conclusion contrary to 
the rule in Texas and elsewhere.” Hunter v. Shell 
Oil Co., 198 F. (2) 485, 490 (1952). 

“It is not fatal to plaintiff’s case that the jury must 
resort to inferences from established circumstances, 
no one of which is conclusively probative, in order to 
conclude who was at fault. Plaintiff may rely on cir¬ 
cumstantial evidence, subject only to the condition that 
‘Whenever circumstantial evidence is relied on to prove 
a fact, the circumstances must be proved and not them¬ 
selves presumed.’ Chicago, Milwaukee & St. Paul Rail- 
icay Co. v. Coogan, 271 U. S. 472, 477; 46 S. Ct. 566, 
70 L. Ed. 1041. It is therefore held that the trial court 
did not err in concluding that there was substantial 
evidence to establish the circumstances on which the 
plaintiff relied.” Auto Transport v. Potter, 197 F. (2) 
907, 910 (1952). 

“* * * It is not one which could have been legitimately 
drawn from the proven facts. Inferences may be 
drawn only from facts introduced in evidence. They 
may not be based upon mere speculation, guess, or 
conjecture as to what might have occurred.” Waters 
v. National Life <& Accident Ins. Co., 156 F. (2) 470, 
472 (1946). 

“The plaintiff’s case fails for want of proof. In 
order to sustain the position of the plaintiff the court 
must infer too much. Allegations cannot be proved by 
making inferences from inferences.” Fed. Oil Bas. & 
Coal Co. v. Maynard, 63 F. Supp. 436 (1943). 
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“* * * And negligence cannot be established by infer¬ 
ence upon inference, or presumption upon presump¬ 
tion. Emigli v. Andrews, 164 Kan. 732, 191 P. (2) 901. 
Neither can a finding of negligence rest on mere specu¬ 
lation or conjecture. Miller v. Gavvert, 154 Kan. 260, 
118 P. (2) 523.” Podgorski v. U. S., 183 F. (2) 421 
(1950). 

“ # * * It is the general rule also as to circumstantial 
evidence that inferences of fact cannot be drawn from 
other inferences or rebuttable presumptions, but must 
arise from circumstances proved. * * *” U. S. v. 
Mammoth Oil Co., 14 F. (2) 705 (1926). 

“Such double inferences are too remote to consti¬ 
tute evidence. As said by the Supreme Court in U. S. 
v. Ross, 92 U. S. 281 # * • (with citations of Supreme 
Court cases and other Federal cases.)” Nations v. 
U. S., 52 F. (2) 97,105 (1931). 

“* • * While proof of fraud may be accomplished 
by circumstantial evidence, fraud may not be proved 
by building inference on inference.” U. S. v. U. S. 
Cartridge Co., 95 F. Supp. 384, 418 (1950). 

“Inability to meet legal requirements of evidence in 
support of a theory does not brush aside rules and open 
the way to supposition and inferences without evi¬ 
dentiary support. Presumptions and inferences may 
be drawn from facts established but may not rest 
presumption upon presumption, or inference upon in¬ 
ference.” Busam Motor Sales v. Ford Motor Co., 85 
F. Supp. 790 (1949). 

“There is no merit in defendant’s claim that cir¬ 
cumstantial evidence offered by the Government, to 
support conviction, required basing presumption upon 
presumption.” V. S. v. Schuerman , 79 F. Supp. 247 
(1948). 

“To arrive at such a conclusion, the jury must first 
have inferred from insured’s physical condition and 
history of his case, the cancer was caused or its growth 
accelerated by the trauma, then based upon this infer¬ 
ence, the jury would be required to infer that the can¬ 
cer caused continuous total disability from the time 
of the accident to the date of his death. The jury is 
not authorized to base inference upon inference.” Horn 
v. Travelers Ins. Co., 64 F. Supp. 59, 62 (1946). 

“To do this, we would have to permit presumption 
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to be built upon presumption.” Brady v. U. S., 24 F. 
(2) 399, 403 (1928). 

“* * * The proof need not be direct. It may be cir¬ 
cumstantial. But the circumstances proven must be 
such as will directly support an inference of the fact 
to be established as to exclude all reasonable doubt to 
the extent of overcoming the presumption of inno¬ 
cence. U. S. v. Baker y 50 F. (2) 122. Nor can an in¬ 
ference essential to the establishment of the crime be 
rested upon another inference. Wliealton v. U. S., 
113 F. (2) 710 (1940). 

“* * * But an inference of fact which is essential 
to the establishment of the offense cannot be rested 
upon another inference. Conviction cannot be predi¬ 
cated upon one inference pyramided upon another. 
Presumptions cannot be superimposed upon presump¬ 
tion and thus reach the ultimate conclusion of guilt. 
Rosenberg v. U. S. f 120 F. (2) 935 (1941). 

“That conclusion is obviously an inference based 
upon an inference.” U. S. v. Gulotta, 29 F. Supp. 947, 
950 (1939). 

ARGUMENT 

I 

Section Two 

Considering the next aspect of argument it becomes 
necessary to turn to an old question which relates to when 
a trial judge should grant a judgment of acquittal at the 
conclusion of the government’s case where the proof has 
been circumstantial: When should it be taken from the 
jury? And, when should it be submitted under the usual 
instruction as to hypothesis of innocence and hypothesis 
of guilt? Present views seem to differ and the law is 
confused at this point. In the well known Curley case, 81 
App. D. C. 3S9. 160 F. (2) 229, this Court had occassion 
to review the subject as late as 1947. The effect of the 
majority view was to overrule itself and adopt a guide 
which is much more onerous to the defendant. 7 The deci- 

7 The forceful logic of a resounding dissent cannot go unnoticed. 


17 


sion still stands at variance with other Federal decisions 
arrived at both before and after. It has caused admitted 
consternation to at least one Federal Judge, who said: 

“The rule adopted by the Circuit Court of Appeals 
of this (Third) circuit is ‘To justify conviction of crime 
where the evidence relied upon is circumstantial in 
nature the evidence must be such as to exclude every 
reasonable hypothesis but that of guilt,’ 131 F. (2) 
1003, or, as otherwise expressed, ‘Unless there is sub¬ 
stantial evidence of facts which exclude every other 
hypothesis but that of guilt, it is the duty of the trial 
court to instruct the jury to return a verdict for he 
accused. 79 F. (2) 563.’ 

“In Curley v. U. S ., 1947, 81 U. S. App. D. C. 389, 
160 F. (2) 229, the Court of Appeals of the District 
of Columbia adopted a view as to the weight of char¬ 
acter of circumstantial evidence necessary to justify a 
conviction which was at variance with the holding of 
the Third Circuit as above set out. After the hearing 
in the present case, review of the Curley case was 
brought by certiorari from the U. S. Supreme Court 
and it seemed that the differences might be considered 
and the final rule established. Certiorari having been 
denied by the Supreme Court and rehearing denied, 
the present matter must be determined in the light of 
the foregoing rule of the Third Circuit.” U. S. v. 
Gasomiser Corp., 7 F.R.D. 712 (1948). 

In passing, and only by way of suggestion, appellant asks 
the question as to whether the rule of the Curley case should 
not be reconsidered. 

In that connection attention is drawn to the decision 
of Vernon v. U. S., cited supra: 

“As there was no direct evidence to establish the 
fact that the defendants made any promise or offer 
or gave any money or other thing of value to Blanton, 
but the conviction was secured solely upon circum¬ 
stantial evidence, the question to be determined now 
is whether this evidence was of such a nature as to 
warrant a submission of it to the jury. Circumstantial 
evidence warrants a conviction in a criminal case, pro¬ 
vided it is such as to exclude every reasonable hypo- 
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thesis but that of guilt of the offense imputed to the 
defendant; or in other words, the facts proved must 
all be consistent with his innocence. The hypothesis 
of guilt should flow naturally from the facts proved; 
be consistent with them all. If the evidence can be 
reconcilled either with the theory of innocence or of 
guilt the law requires that the defendant be given the 
benefit of the doubt and that the theory of innocence 
be adopted. (Citing seven Federal and State cases.) 
Reversed.” 

Also, in Van Gorder v. U. S. } 21 F. (2) 939, (1927): 

“In order to sustain a conviction of a crime on cir¬ 
cumstantial evidence, it must be such as to exclude 
every reasonable hypothesis but that of the guilt of the 
accused; the facts proved must all be consistent with 
and point to his guilt only and inconsistent with his 
innocence. (Vernon case with citation.) The Circuit 
Court of Appeals of the Second Circuit in Nosowitz 
v. U. S. 7 282 F. 575, 578, declared that: ‘Unless there 
is substantial evidence of facts which exclude every 
other hypothesis but that of guilt, it is the duty of 
the trial judge to instruct the jury to return a verdict 
for the accused, and where all the substantial evidence 
is as consistent with innocence as with guilt, it is the 
duty of this Court to reverse a judgment against the 
plaintiffs in error.’ To the same effect are Union Pac . 
Coal Co. v. U. S. 173 F. 737: Sullivan v. U. S., 283 F. 
S65: Wright v. U. S., 227 F. 855, 857; Eendrey v. U. S ., 
233 F. (2) 18; Edwards v. U. S., 7 F. (2) 357, 360; Siden 
v. U. S. y 9 F. (2) 241, 244; Ridenour v. U. S ., 14 F. (2) 
S88, 893.” 

And, finally, in Dahly v. U. S.. 50 F. (2) 37, 43 (1931): 

“Circumstantial evidence is equally available with 
direct evidence to prove the conspiracy, but suspicion, 
oi' conjecture cannot take the place of evidence. Guilt 
must be established beyond a reasonable doubt, and, 
where the evidence is as consistent with innocence as 
with guilt, no conviction can properly be had. Even 
participation in the offense which is the object of the 
conspiracy does not necessarily prove the participant 
guilty to the conspiracy. The evidence must convince 
that the defendant did something other than participate 
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in the offenses which are the object of the conspiracy. 
There must, in addition thereto, be proof of the unlaw¬ 
ful agreement and participation therein, with knowl¬ 
edge of the agreement. 

Presumption cannot be based upon another presump¬ 
tion, but only upon facts.” 

In any event, and so far as this appellant, Lee Won Sing, 
is concerned, Counsel feels that it doesn’t matter whether 
the stricter Curley case is followed or some more liberal 
view is taken. For, in this case, the circumstances were 
so meager as to have required action by the trial judge 
under either school. 

At best, the only evidence of circumstance which the 
government could conjur was a key to a ten cent store lock, 
which the police say appellant handed over to them for 
unlocking the cigar cabinet, wherein the contraband was 
hidden. The evidence showed that at least one other per¬ 
son had a similar key and that at least three other persons 
had effects kept in these premises; safes in the rear, Chi¬ 
nese groceries, etc. 

If circumstances are to mean anything, it would seem that 
the fact that appellant voluntarily and unhesitatingly 
handed the keys to the searching officials who told appellant 
that they wanted to search the case would be compelling as to 
his lack of guilty knowledge concerning the presence of any 
irregular or contraband articles secreted in the glass case. 
Such common sense has very recently been observed by this 
Court. In considering whether a “search” by police had 
actually been “consented” to by the defendant, it was said: 

“But no sane man who denies his guilt would actu¬ 
ally be willing that policemen search his room for 
contraband which is certain to be discovered.” Hig¬ 
gins v. 17. S., — D. C. App. — No. 11,737, decided Janu¬ 
ary 28, 1954. 
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ARGUMENT 

n 

In a Case Based Solely on Circumstantial Evidence the 

Jury Must Be Instructed on the Law Relevant Thereto. 

There is a dichotomy of authority among the state court 
decisions as to whether the trial court must instruct on cir¬ 
cumstantial evidence, whether requested to or not, when 
all proof is based on that type of evidence. The relatively 
wide margin of state cases show’ us that the better law is to 
require such a charge. 

‘‘It can hardly be doubted that in every criminal 
case it is the duty of the judge, even without a request, 
to charge concerning the law or reasonable doubt. 
There was no complaint that this was not done in the 
present case; but w’e think it equally clear that in a 
case where the state depended for conviction upon 
circumstantial evidence alone, it w’as likewise the duty 
of the judge, whether so requested or not, to instruct 
the jury, in substance, that to authorize a verdict of 
guilty the evidence must connect the accused with the 
perpetration of the alleged offense, and must not only 
be entirely consistent with his guilt, but inconsistent 
with every other reasonable hypothesis. The failure 
to give such instruction, in a close and doubtful case 
like the present, will entitle the accused to a new’ trial. 
The law* upon this subject is very concisely and aptly 
stated in 12 A. & Eng. Elnc. Law’, S79, from which 
we make the following quotation: ‘Where the prose¬ 
cution relies solely upon circumstantial evidence to 
secure a conviction, it is incumbent on the trial court 
to instruct the jury as to the law applicable to such 
proof. No particular form of language is required; 
if the ideas conveyed are correct and so expressed 
as to meet the comprehension of the jurv, it is suffi¬ 
cient.’” 8 

Most of the minority rulings confuse cases which are 
presented solely on presumptive proof and those which in¬ 
clude substantial direct evidence. 

"Hamilton v. State (1895), 96 Ga. 301; 22 S.E. 528. 
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Upon first glance it would seem that the pertinent Fed¬ 
eral decisions have adopted the more strict minority view 
of state cases requiring a request. However a careful study 
of the U. S. citations will show that the question has been 
equivocated, sidestepped and never squarely ruled upon. 
It has either been a case of partial direct evidence or obiter 
dictum . 9 

One of the latest considerations comes from this Court 
in the case of MacaBoy v. XJ. S., 82 App. D. C. 53,160 F. (2) 
279 (1947); where it is said: 

“Appellant further contends that the court below 

erred in failing to instruct the jury -with respect to 

circumstantial evidence and the standards which must 

be met bv such evidence in order to warrant conviction 
•> 

although he made no request for such an instruction. 
He maintains, however, that the better rule is that 
the defendant is entitled to such instruction as a mat¬ 
ter of right without request and cites decisions of 
several state courts in support of this rule. Appel¬ 
lant also recognized that there is considerable oppo¬ 
sition to the rule especially in the federal courts. It 
is to be noted that the states which favor the rule 
apply it only in cases where the conviction is wholly 
dependent on circumstantial evidence and do not ex¬ 
tend the rule to instances where there is, as was the case 
here, direct incriminatory evidence presented tending 
to connect defendant with the crinle. ,, 

It is, of course, observed that there was direct evidence 
of MacaBoy’s guilt. 

Appellant suggests that the legal situation be carefully 
reviewed to the end that the better reasoning will be found 
behind the majority holding. After all, jury deliberations 
mean intelligent deliberations. The requirement that the 
government must introduce sufficient circumstantial evi¬ 
dence to exclude any reasonable view of innocence indi¬ 
cates that burden of proof which the government must bear. 


* Robinson v. U . S., 172 F. 105, 106 (1909); Herman v. U. S., 48 F. (2) 
479 (1931); Blanton v. U. S., 213 F. 320; Hostel v. U. S., 23 F. (2) 156 
(1927); Hughes v. U. S., 231 F. 50 (1916) ; U. S. V. Tramaglino, 197 F. 
(2) 928, 930 (1952). 


In other words, the jury must understand the degree to 
which guilt must be proven, before they can say whether 
the government efforts have succeeded. 

The effect of presenting only circumstantial evidence 
is to alter the burden of proof. For a jury to have to 
consider a case based entirely on circumstantial evidence 
without knowing anything about what the law has learned 
concerning that type of evidence through years of appli¬ 
cation is folly. 


ARGUMENT 

in 

Cross Examination and Remarks of the Prosecuting At¬ 
torney Were Improper and, in this Case, Prejudicial 

“It is a well established rule that impeaching ques¬ 
tions should not be propounded to a witness unless 
they are based upon facts that the interrogator in¬ 
tends to present in refutation of answering of ques¬ 
tions propounded, such line of questioning should be 
done in good faith and not for the purpose of preju¬ 
dicing and arousing suspicion of the jury against the 
defendant.” 10 

To evaluate the impact of the prosecutor’s indiscretion, 
the error should be considered in its trial setting and back¬ 
ground. A Chinaman was on trial for a drug offense. A 
fair review of the actual testimony will inevitably prompt 
the conclusion that the government’s case was a 'weak one; 
based entirely on circumstances and aided only by what¬ 
ever insinuations and prejudices a seasoned prosecutor 
could inject. A couple of dime-store keys was about all the 
government had to turn the lock on a guilty verdict. 

Kizer v. State (Okla.), 93 P. (2) 58, 88 (1939). To the same effect 
that it is improper to assume a fact in cross questioning a witness unless 
there is some basis of fact in the record see Filipclli v. U. S., 6 F. (2) 
121. 125 (1925) and in U. S. v. WViss, 103 F. (2) 348, 355 (1939), where 
the reference was: “The same thing is true of certain other questions by 
counsel for the government which assumed facts without sufficient basis 
in the record.” 
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When the defense presented the testimony of the man 
whom the government claimed had made a sale to their 
informer, (the absence of this informer as a government 
witness at the trial was conspicuous) the prosecutor felt 
compelled to attempt to discredit his impressive admis¬ 
sions that he was the offender and that the appellant had 
nothing to do with the drugs. This is when the representa¬ 
tive of the government insidiously interposed the assump¬ 
tion of fact that the witness was being paid $20,000.00 to 
take the “rap” and exculpate the appellant. 11 

Evincing a guilty conscience, the prosecutor waited for 
the jury to retire for deliberation and then explained that 
the improper question had been premised upon an anony¬ 
mous letter he had received prior to trial. Even if we are 
to assume that he received such a spurious missive, it 
could hardly be contended that this experienced prosecu¬ 
tor w'as unaware that such an item would be utterly in¬ 
admissible under horn-book law's of evidence. His bad 
faith in propounding the quaere is patent. 

“The U. S. Attorney is the representative not of an 
ordinary party to a controversy, but of a sovereignty 
whose obligation to govern impartially is as compelling 
as its obligation to govern at all; and whose interest 
therefore, in a criminal prosecution is not that it shall 
win a case but that justice shall be done. As such, he 
is in a peculiar and very definite sense the servant of 
the law', the two fold aim of which is that guilt shall 
not escape or innocence suffer. He may prosecute with 
earnestness and vigor—indeed, he should do so. But, 
w'hile he may strike hard blows, he is not at liberty to 
strike foul ones. It is as much his duty to refrain from 
improper methods calculated to produce a wrongful 
conviction as it is to use every legitimate means to 
bring about a just one. 

“It is fair to say that the average jury in a greater 

u Not being: satisfied with the effect of the question alone, the prosecutor 
went on in his closing argument to buttress it by saying: “He wanted 
someone, as they say in the parlance of the street to take the rap, and of 
course, he was going to get Lee Poo to take it for him.” (Trans, at 
page 142). 
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or less degree, has confidence that these obligations, 
which so plainly rest upon the prosecuting attorney, 
will be faithfully observed. Consequently, improper 
suggestions, insinuations and, especially, assertions 
of personal knowledge are apt to carry much weight 
against the accused when they should properly carry 
none. The court below said that the case against 
Berger was not strong; and, from a careful examina¬ 
tion of the record we agree. Indeed, the case against 
Berger, who was convicted only of conspiracy and not 
of any substantive offense as were the other defend¬ 
ants, we think may properly be characterized as weak— 
depending as it did, upon the testimony of Katz, an 
accomplice with a long criminal record.” 

A more recent federal authority, in U. S. v. Remington, 
191 F. (2) 246, 252 (1951): 

“Over defense objections the prosecutor was per¬ 
mitted to make numerous references to the Attorney 
General’s list of subversive organizations during the 
defendant’s cross-examination. This was error, for 
the list is a purely hearsay declarance by the Attorney 
General, and could have no probative value in the 
trial of this defendant. It has no competency to prove 
the subversive character of the listed associations and, 
failing that, it could have no conceivable tendency to 
prove the defendant’s alleged perjury even if it were 
shown that he belonged to some or all of the organiza¬ 
tions listed.” 12 

The probable prejudice engendered by the prosecutor 
must be considered in light of his argumentative tack in 
concluding the case. Although any impetus by way of racial 
prejudice should be sternly avoided, we find the govern¬ 
ment representative talking to the jury like this: 

“Ladies and gentlement of the jury, from the evi¬ 
dence as it comes from that witness stand in this case, 
can’t you very easily see and understand why the 
Government has difficulty in proving as much as they 
have in this case? Because you all Imow that the Chi- 

11 For another instance of reversal for lack of foundation in the record, 
see. U. S. v. Pcrlstein, 120 F. (2) 276 (1941). 
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nese as a race are more or less close, and it is pretty 
hard to penetrate within their circle. 

“What does the defendant want the government to 
do, to get moving pictures? No, we can’t do that. 
Because you know as well as we do that as soon as a 
stranger gets in that neighborhood or in those premises, 
why everybody, as they sav, clams up. In other words, 
it’s, ‘Don’t speak the language,’ or they don’t under¬ 
stand.” (Transcript page 158.) 

To use the words of another: 

“In these circumstances prejudice to the cause of 
the accused is so highly probable that we are not justi¬ 
fied in assuming its non-existence. If the case against 
Berger had been strong, or, as some courts have said, 
the evidence of his guilt “overwhelming,” a different 
conclusion might be reached. ’ ’ 13 

The federal case of Ezzard v. U. S'., 7 F. (2) 808, which 
has been relied upon at another point in this brief, is a 
clear case of improperly arousing suspicions of the jury by 
assumptive interrogation. Referring to the district at¬ 
torney the opinion says: 

“• # # He asked the defendant on cross examination 
incriminating questions, to all of which a negative 
answer was given, and thereafter no effort whatever 
was made to establish the affirmative of those questions. 
The first question was, whether the defendant was not 
taking the drugs to his cousin, Buck Stevens, whom the 

’* Berger v. U. S., 295 U. S. 78 (1935). This very court, used the fol¬ 
lowing language in ruling on a point not far different from the one pre¬ 
sented here: “But the vice of these remarks goes deeper than that. The 
district attorney and his assistants are sworn Officers of the law, charged 
with grave responsibilities. It is natural and proper that they should be 
regarded with respect and confidence by the public in general. It is more 
natural that jurors in criminal cases should regard them in much the 
same light that the court is regarded, and that their attitude should exert 
a more or less potent influence in the determination of the grave issues 
presented. Knowing this responsibility, and knowing that the defend¬ 
ant was entitled to have the issue determined upon the evidence and that 
alone, the assistant district attorney stepped aside from the office of coun¬ 
sel for the government, and became a witness for it. The language used 
admits of no other interpretation, and must have been so understood by 
the jury. Had the court promptly rebuked counsel, and counsel had dis¬ 
claimed any personal knowledge of the facts, perhaps the error then was 
capable of correction; but this was not done.” Fulton v. 17. S., 45 App. 
Cases D. C. 27 (1916). 
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defendant knew to be a peddler of narcotics. The next 
question was, whether he was not taking the drugs to 
his cousin, Lloyd Skelly, who was a peddler of narcotics. 
Both questions, in both of their aspects, were answered 
in the negative. The witness further said that he had 
not seen either of the parties referred to for several 
months and seldom saw them.” 

Is there any remaining doubt as to the big picture pre¬ 
sented by this case; that there was an attempt to stretch 
a well made case against the co-defendant Lee Poo to in¬ 
clude the appellant, Lee Won Sing, because of his presence 
and his almost insupperable obstacle of previous convic¬ 
tion for a similar offense? If there is any doubt but that 
the prosecutor felt he had to use every insidious tactic to 
accomplish a conviction with such tenuous material, then 
let's look at his closing plea to the jury. 

“So I will close now, ladies and gentlemen of the 
jury, and from the evidence in the case the Govern¬ 
ment is going to ask you to bring in a verdict of guilty 
as charged, because in view of what my friend has 
said, the seriousness of this particular charge, and the 
devastating effect that narcotics have on the public, 
then it is our duty to convict everyone, regardless of 
who they might be, or how small a part they play in 
the transfer or possession of narcotics, because it is by 
the wiping out of all, regardless of how small the part 
might be, that will stop it.” (Transcript page 161.) 14 

14 In concluding, here follows a collection of excerpts and citations giving 
particular questions and situations previously met by reviewing courts, 
which may be helpful in considering this case: 

“While the witness was on the stand the county attorney on cross- 
examination asked him this question: ‘Q. The next morning didn’t 
you take some of these chickens and give them to a woman by the 
name of Lucile Shaw, and that that is where you got them? A. No, 
sir.” This question would have been proper, had the county attorney 
afterwards produced the witness Lucile Shaw and she had substan¬ 
tiated what he said, but no effort was made to place her on the wit¬ 
ness stand. While it was true that the court afterwards told the 
jury that this evidence was withdrawn from their consideration, 
and by reason thereof this would not alone be reversible error, yet 
it will at once be seen that it was damaging to defendant, especially 
in a close case like this.” Howerton v. State, 88 P. (2) 904, 905; 
(Okla. 1939). 

“This kind of procedure cannot be approved by this court. When 
the county prosecutor interrogates a witness as to conflicting state- 
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ments made to him, or to other witnesses, if the witness denies the 
fact, the county prosecutor should be in a position to offer proof 
upon those questions; otherwise the questions should not be asked.” 

“This court cannot understand why in a prosecution of a criminal 
case a public prosecutor, in his zeal to secure a conviction extends 
his authority under the law and asks questions and makes argu¬ 
ment and remarks not borne out by the record in the presence of 
the jury calculated to arouse the prejudice and passion of the jurors 
to the prejudice of the defendant.” Thurmond v. State, 57 Okla. Cr. 
388; 48 P. (2) 845, 852, 856. 

“* * * On the other hand, it may happen that the jury is not 
intelligent, or, being intelligent, and perhaps knowing and respecting 
the district attorney, find it impossible to understand and difficult 
to believe that he would formally announce that he intended to 
show that defendant had testified falsely, unless he had at least, 
the assurance of the person produced that he would testify to that 
effect; hence if he fails to offer such testimony, and gives as a 
reason for his failure, not that he was unable to do so, but that he 
considered it unnecessary, the jurors may be left with the impres¬ 
sion that he could have made good his assurance had he so chosen, 
and particularly may that be true when as in this case, the court 
gives the jury no instructions upon the subject.” State v. Guagliardo, 
146 La. 949; 84 So. 216, 221. 

“This furnishes grounds for the suspicion that the purpose of the 
question was to damage the credibility of Miss Worley and to 
weaken her testimony in the minds of the jury by means of this 
wholly unwarranted “smoke screen,” under the belief that they 
would conclude that ‘Where there is smoke there must be some fire.’ 
If such was the purpose of counsel, his conduct was, to mildly put it, 
most highly improper, a fact which we believe will be universally 
admitted.” Jones v. Commonwealth, 231 S. W. 31, 33; 191 Ky. 485. 

“Under all the circumstances of this case it is extremely difficult 
to avoid the plain inference that one or both situations existed, 
either that the private prosecutor knew that his cross-examination 
was improper as a matter of law and did not endeavor to follow 
it up for that reason, or that he had, in fact, no evidence whatever 
to support the insinuations of his cross-examination, and deliberately 
asked these questions of the defendant without believing that they 
were founded upon fact. If the truth lies in either, or both, of 
these inferences, then it is hardly necessary for us to say that such 
conduct was highly improper and far from commendable.” State 
v. Ferguson, 204 N.W. 652, 660; 48 S.D. 346. 

Other cases would include: 

People v. Singer, 228 Ill. 113; 123 N.E. 327: State v. Hixson, 202 
Iowa 431, 210 N.W. 423: Young V. Commonwealth, 263 Ky. 683; 
93 S.W. (2) 10: People v. Blank, 209 N.Y.S. 459, 212 App. Div. 
578 (1925): Barnard v. Commonwealth, 134 Va. 613, 114 S.E. 563: 
Neely V. State (1936), 61 P. (2) 741: Jackson v. State (1939), 94 
P. (2) 851: Bright v. Commonwealth (1929), 20 S.W. (2) 981: 
State v. Richter, 286 N.W. 533 (1939): State v. Copenbarger, 16 P. 
(2) 383. 
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CONCLUSION 

It is respectfully submitted that this case should be re¬ 
versed because of the reasons heretofore set forth. 

Respectfully submitted: 

William E. Owen and 

Ralph Stein 
900 F Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 

CERTIFICATE 

I certify that I have served a copy of this brief on the 
appellee by leaving a copy of same in the office of Leo A. 
Rover, Esq., Courthouse, Washington, D. C., on this 8th 
day of March, 1954. 

William E. Owen 
900 F Street, N. W. 
Washington, D. C. 

Attorney for AppeUa/nt 


180 


INDICTMENT 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled May 4, 1953, Sworn in on 

May 5, 1953 

The United States of America 


v. 

Lee Poo 
Lee Won Sing 

Criminal No. 818-53 

Grand Jury No. 488-53, 489-53 
Vio. 26 U.S.C. 2553a, 2554a, 21 U.S.C. 174 

The Grand Jury charges: 

On or about March 11, 1953, within the District of Co¬ 
lumbia, Lee Poo did sell, barter, exchange and give away to 
Quong Lee one envelope containing a mixture totaling about 
11.5 grains of heroin hydrochloride and milk sugar, not in 
pursuance of a written order, written for that purpose, 
from the said Quong Lee, as provided by law. 

Second Count: 

On or about March 11,1953, within the District of Colum¬ 
bia, Lee Poo purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the origi¬ 
nal stamped package, one envelope containing a mixture 
totaling about 11.5 grains of heroin hydrochloride and milk 
sugar. This is the same heroin hydrochloride which is 
mentioned in the first count of this indictment. 
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Third Count: 

On or about March 11, 1953, within the District of Co¬ 
lumbia, Lee Poo facilitated the concealment and sale of one 
envelope containing a mixture totaling about 11.5 grains of 
heroin hvdrochloride and milk sugar, after said heroin 
hydrochloride had, with the knowledge of Lee Poo, been 
imported into the United States contrary to law. This is 
the same heroin hydrochlroride which is mentioned in the 
first and second counts of this indictment. 

181 Fourth Count: 

On or about March 11,1953, within the District of Colum¬ 
bia, Lee Poo and Lee Won Sing purchased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, three envelopes con¬ 
taining a mixture totaling about 55S grains of heroin hydro¬ 
chloride and milk sugar. 

Fifth Count: 

On or about March 11, 1953, within the District of Co¬ 
lumbia, Lee Poo and Lee Won Sing facilitated the conceal¬ 
ment and sale of three envelopes containing a mixture 
totaling about 55S grains of heroin hydrochloride and milk 
sugar, after said heroin hydrochloride had, with the knowl¬ 
edge of Lee Poo and Lee Won Sing, been imported into the 
United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the fourth count of 
this indictment. 

(s) Leo A. Rover, Attorney of the United States in 
and for the District of Columbia. 

A true bill: (s) Warren E. Lawson, Foreman. 

1S2 Filed May 22, 1953. Harry M. Hull, Clerk 


• ••••••••• 
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PLEA OP DEFENDANT 

On this 22nd day of May, 1953, the defendant, Lee Won 
Sing, appearing in proper person and by his attorney, H. 
Clifford Allder, Esquire, being arraigned in open Court 
upon the indictment, the substance of the charge being 
stated to him, pleads Not Guilty thereto. 

By direction of Richmond B. Keech, Presiding 
Judge, Criminal Court No. Two. 

• ••••••••• 

189 Filed Nov. 19,1953. Harry M. Hull, Clerk 

• ••••••••• 

VERDICT OF JURY 

On this 19th day of November 1953 came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday, November 18, 1953; whereupon the said jury 
after receiving the instructions of the Court, alternate 
jurors Edith A. Ramsay and Mrs. Henrietta W. Weitz are 
discharged from further consideration in this case; there¬ 
upon the said jury upon their oath say that the defendant 
is guilty as charged in counts four and five of the indict¬ 
ment. 

The case is referred to the Probation Officer of the Court, 
and the defendant is committed to the District of Columbia 
Jail. 

By director of F. Dickinson Letts, Presiding Judge, 
Criminal Court No. Two. 

• ••••••••• 

190 Filed Dec. 23, 1953. Harry M. Hull, Clerk 

• ••••••••• 

JUDGMENT AND SENTENCE 

On this 11th day of December, 1953, came the attorney 
for the government and the defendant appeared in person 
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and by counsel, Charles E. Ford and Clifford Allder, Es¬ 
quire. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offenses 
of violations of Title 26, U. S. Code, Section 2553a and of < 

Title 21 IT. S. Code, Section 174, as charged in Counts Four 
and Five and the court having asked the defendant whether 
he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being shown 4 J 

or appearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Twenty (20) 
months to Five (5) years and to pay a fine of Two Thousand 
($2,000.00) Dollars on Count Four; Twenty (20) months to 
Five (5) years and to pay a fine of Two Thousand ($2,- 
000.00) Dollars on Count Five, to take effect at the expira¬ 
tion of sentence imposed on Count Four. 

It is ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or 
other qualified officer and that the copy serve as the com¬ 
mitment of the defendant. 

# 

(s) F. Dickinson Letts, United States District Judge. 
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QUESTIONS PRESENTED 


In a trial on the charges of purchase and concealment of 
contraband narcotics where it is shown that appellant was 
personally present; had three times consciously denied 
knowing the identity of a continuously present, recent, 
peddler of narcotics until the discovery by the police of 
some 55S grains of other narcotics secreted on the premises 
jarred his memory to eloquence: admitted ownership of 
many of the chattels on those premises; was conversant 
with, had access to, and demonstrated a possessive mental 
attitude toward the whole of the building: 

1. Was the evidence of appellant's possession of the sub¬ 
sequently discovered contraband narcotics so insufficient 
that submission of the issue to the jury and rendering judg¬ 
ment upon its verdict was manifest error or serious in¬ 
justice? 

2. Was the lower court's failure to instruct on circum¬ 
stantial evidence so prejudicial, in spite of the instructions 
given on presumption of innocence, burden of proof and 
reasonable doubt, that a long standing rule to the contrary 

is to now be reconsidered bv this Court? 

% 

3. Were certain statements so beyond the proper realm 
of the prosecuting attorney as to prejudice appellant, 
when appellant's only objection thereto was covered, satis¬ 
factorily to him, in supplemental instructions by the court 
to the jury? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 1 

An indictment charging one Lee Poo, and Lee Won Sing 
(appellant), contained five counts. The first three counts 
charged Poo alone with illegal sale, purchase and conceal¬ 
ment of narcotic heroin. The fourth count charged Poo and 
appellant (jointly) with purchase; and the fifth count 
charged both of them with concealment, of some 558 grains 
of heroin. (J. A. 1-2). At the outset of trial, Poo changed 
(R. 183) his plea to that of guilty (Tr. 3-9, R. 188), but 
thereafter testified as the sole witness on behalf of appel¬ 
lant (Tr. 104-127). The jury reached a verdict that appel- 


1 The following references are employed: “J.A.,” material printed 
at the end of appellant’s brief; “Tr.,” the separately bound, type¬ 
written. stenographic transcript of the trial proceedings (this appeal 
being heard upon three copies thereof); and “R..” other material 
which is a part of the record on appeal. 


(1) 
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lant was guilty, as indicted (J. A. 3). Appellant was 
sentenced to serve twenty months to five years imprison¬ 
ment and pay a fine of $2,000, on each of the two counts (four 
and five), terms to be consecutive (J. A. 4). Appellant, 
alone, pursues this appeal from the District Court's judg¬ 
ment on the verdict (R. 191). 

Trial before a jury was held on November 17-18, 1953. 2 
The government’s case in-chief developed the following 
information. 

Prior to nine p. m., on March 11, 1953, in the headquar¬ 
ters of the Metropolitan Police Department, Officers Gabrys, 
Holcomb and Panetta marked two $5 bills and five $1 bills 
with a fluorescent pencil and recorded the serial numbers 
(Tr. 29, 5S, S6). An unpaid, special, confidential, one-time 
employee of the police, usually referred to in these proceed¬ 
ings as “Quong,” was thoroughly searched and given only 
the $15 (Tr. 30, 42, 5S, 87). Then these four persons, and 
officers Herring and Brewer, drove to and parked on the 
south side of H Street, X. TV., between 7th and Stli Streets 
(Tr. 30, 58), where Quong was given instructions. Quong 
and Officer Panetta left the car. The officer took a position 
of observation on the north east corner of 7th and H Streets 
when he was able to at all times observe Quong’s progress 
along the street. Quong walked directly to the building 
designated as 618 H Street and entered same at approxi¬ 
mately 9:30 p. m. After some eight minutes Quong came 
out of the same building, returned to Officer Panetta, and 
turned over to Panetta a small package of white powder 
(Tr. 31, 59). This package was subsequently analyzed to 
be ll 1 /-* grains of heroin hydrochloride, a derivative of 
opium (Tr. 94). Quong told the officers he had purchased 
the package “in the middle room” (Tr. 43) from one, Lee 
Poo (Tr. 42), a name known to Officer Holcomb (Tr. 44). 

2 These dates do not reflect an undue delay of trial. On March 
23. 1953 appellant was freed on a $10,000 Commissioner’s Court 
Appearance Bond by the District Court. His activities resulted in 
liability on the bond, and appellant was recommitted, pursuant to 
a bench warrant issued on September 10, 1953 (R. 184-187). Trial 
was had two months thereafter. 
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Leaving Quong in the automobile, all five officers pro¬ 
ceeded to 618 H Street, which they entered, approximately 
five minutes after Quong’s exit (Tr. 56). Officers Holcomb, 
Herring and Panetta entered by the front door (Tr. 31, 60). 
That door was unlocked, and opening it, they went into a 
small shop, appearing to be a tobacco (Tr. 32) or grocery 
(Tr. 62, 91) store containing, four glass show-cases, among 
other things. The officers proceeded directly through that 
room, through a doorway, into a larger room adjoining (Tr. 
32, 49-50, 61) where they saw some ten or twelve Chinese 
men. Officers Holcomb and Panetta knew and recognized 
appellant (Tr. 32, 61). Holcomb spoke to appellant, in a voice 
loud enough to be understood by all present (Tr. 33), tell¬ 
ing of the purchase of narcotic drugs from one Lee Poo 
and informed appellant that all were under arrest until an 
investigation was completed. Appellant responded by say¬ 
ing such a sale could not have occurred, that no one named 
Lee Poo was present (Tr. 34), called the officers attention 
to a new desk, asked the officers’ opinion concerning it, and 
explained the several crates of merchandise in the room by 
saying he was preparing to open a store at another loca¬ 
tion (Tr. 62). 

Officer Panetta opened the rear door of the premises and 
admitted Officers Gabrvs and Brewer, who also joined in 
the conversation with appellant (Tr. 33-34, 81). Appellant 
again responded that he was ‘‘certain” a sale, such as 
described, could not have occurred as he had been in the 
premises since earlier in the evening when he came from 
Baltimore (Tr. S2). Appellant was then searched and 
money thus discovered was examined, with fluorescent 
light, without the marked money being found (Tr. 25, 82). 
The other Chinese were similarly examined, without bene¬ 
ficial result. 

During this time Officer Panetta discovered that some 
one was in another room, behind a locked door. Panetta 
returned to the large room, asked for and received from 
appellant “the keys” to the locked door then in question. 
Another Chinaman, identified as Lee Pok, came out. Pok 
being unable to converse in English, Officer Holcomb in- 
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quired of and was told by appellant that Pok was a cashier 
who had been in the locked room counting money. (Tr. 35- 
37.) Three safes found in the “counting” room with Pok 
were opened and looked into, but none of the marked money 
was found there (Tr. 36, 52). 

Completing the examination of all monies found, Sgt. 
Gabrys moved some newspapers lying on top of a shipping 
crate in the large room, and caught sight of, beneath the 
newspapers, a pocket book containing an identification card 
enscribed with the name, “Lee Poo,” and some $40 in cur¬ 
rency (R. 45-4S, 66). Appellant was shown the card, again 
told that the officers were looking for Lee Poo, and asked 
to identify said Lee Poo from among the Chinese present 
(Tr. S6). Appellant responded that he did not know Lee 
Poo, Lee Poo was not present, and no one present was 
named “Lee Poo.” The $40 was examined and found to 
contain the marked $15 given by the Officers to Quong (Tr. 
88). Appellant was shown that the $15 was marked, told 
whv it had been so marked, and. was again asked to identify 
Lee Poo. Appellant again responded that he did not know 
Lee Poo. and that no Lee Poo was then present (Tr. 88). 
One Chinaman, closest to the crate where the marked money 
was found (Tr. 45), was accused of and denied being Lee 
Poo (Tr. 40). 

Thereafter (Tr. 40), Officer Holcomb, while searching in 
the hallway, between the large room and the kitchen, and 
across from the “counting” room, found two envelopes, 
each containing white powder (one, 1 deck, the other 7 
decks, totaling 180 grains of heroin hydrochloride. Tr. 95), 
in a closet (Tr. 38). Appellant was asked who owned these 
two packages, and he thereupon declared, for the first time, 
that the envelopes belonged to Lee Poo—and pointed out 
the individual the officers had previously accused of being 
Lee Poo (R. 40), and who had been present in the room all 
during the officers’ visit (Tr. 40). Poo again denied his 
identity (Tr. 40), and any knowledge concerning the marked 
money (Tr. 67). 

After (Tr. 62) Officer Holcomb announced the discovery 
of the two packages, Officers Panetta and Herring went to 
the front, “shop,” room and noted the showcases, and the 


fact each was locked in such fashion that keys were neces¬ 
sary to open them (Tr. 62-65). Panetta again went to and 
asked appellant if he had the keys to those locks. Appellant 
handed him “his bunch of keys” (Tr. 63). The lock to one 
of the glass showcases being opened with a key from this 
bunch of keys, Officer Herring removed an envelope con¬ 
taining “IS decks of white powder” (Tr. 63). Subsequently, 
these “IS decks” were found to contain a total of 378 grains 
of heroin hydrochloride (Tr. 96). 3 Appellant again stated 
Poo “was the man ... and that was him in the other room” 
(Tr. 72): “. . . that was Lee Poo, that we had the right 
man, that he was the man, he sold narcotic drugs” (Tr. 90). 
Officer Gabrvs then had a conversation with appellant re¬ 
garding the merchandise which was on view in the large 
room—“quite a number of bales and boxes and crates.” 
Appellant stated these things were “all his, and that he 
was going to use all of that to open his store with, his new 
store ...” (Tr. 91). 

A general search was made of the premises, consisting of 
two small partitioncd-ofT places (not rooms), in addition to 
the “shop” room, the “large” room, the “counting” room, 
and a kitchen (Tr. 44). Appellant “came along with” the 
officers “and opened all the doors, himself” (Tr. 6S). Ap¬ 
pellant had a bunch of keys (Tr. 63): including a key to the 
front door (Tr. 68). 

Other keys were found, one of which fit the show case 
(Tr. 68, 75) and another which fit the front door (Tr. 74, 
76). These keys were in a box on the desk in the large room 
(Tr. 76-77). Lee Poo picked up the keys from that box 
in response to a request by the officers (Tr. 77). The keys 
were not “actually taken from Lee Poo” (Tr. 76). Some¬ 
time during the windup of these events, Poo was questioned 
and admitted he had made “the sale” (Tr. 50-51). 

At the end of the government’s case-in-chief, the defense 
moved for a “directed verdict” (Tr. 100). The Court ruled 
the issues were for the jury (Tr. 101). Thereafter, defense 

3 This 37S "rains, found in the show case, and the two envelopes 
containing a total of 180 grains in the hall closet, make up the total 
of 55S grains, which is the 558 grains referred to in counts four and 
five of the indictment. 
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counsel (Charles E. Ford and H. Clifford Allder, Esquires) 
resolved self-imposed questions (Tr. 101) by deciding (1) to 
put in a defense, (2) in the form of the testimony of Lee 
Poo, solely (102-127). 

Poo, a 66 year old drug addict (Tr. 127), testified, through 
an interpreter the aforedeseribed marked money and pocket 
book were his property (though the money was not inside 
the pocket book when found); he had made the sale of nar¬ 
cotics to Quong (a person known to him), and similar sales 
of narcotics to a “couple of friends”; the narcotics which 
had been found in the shoic cases (in the “shop” room) 
belonged to him (Tr. 10S); as did the business at 61S H 
Street, it having been rented from one Jen Jew and oper¬ 
ated by Poo since 1951. Poo further testified that he had 
known appellant for some ten years; but, appellant had no 
interest in the business, except that appellant there received 
and stored certain merchandise; and, he had never given 
appellant any keys to any part of the premises. (Tr. Ill, 
102-113). 

On cross-examination, Poo was unable to support, in any 

way, his assertions that he himself, rented 61S H Street 

from Jen Jew: nor, statements that he, himself, purchased 

merchandise sold in the shop; and indeed failed to suggest 

any concrete evidence that would support his claim of 

proprietorship of the premises (Tr. 113-117). At this point 

Poo was asked: “Isn’t it a fact that [appellant] is giving 

[you] $20,000 to plead guilty, to take the plea in this case?” 

The question and the (negative) answer were made through 

the interpreter. Neither of appellant’s counsel objected 

to the question, and five questions later indicated their 

satisfaction with the situation in that tliev desired to “have 

% 

. . . chance to cross examine . . . about . . . the $20,000” 
(Tr. 118). Poo testified further that appellant was in “the 
room” (Tr. 123-124), asleep, at the time of the sale to Quong 
of narcotics taken from the hall (Tr. 125). Poo volunteered 
the information that “some of [the narcotics seized] don’t 
belong to him” (Tr. 119), and stated he had given appel¬ 
lant a key to the “counting” room (Tr. 126). The occur¬ 
rence of a conversation with Officer Gabrys was admitted, 
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and an acknowledgment made that he had told Gabrys the 
two envelopes found in the hall closet “cost” $15 and that 
each of the 18 small packages found in the envelopes in the 
show case “cost” $7, and that all this had been retained by 
lie, Poo, “for his own use” (Tr. 118-120, 122). He re¬ 
peatedly denied that he was a mere employee of and paid a 
weekly wage by appellant (Tr. 117, 123). 

The defense having rested its case, the prosecution recalled 
Officer Gabrys for the purpose of impeaching Poo’s testi¬ 
mony to the effect he was not a mere employee of appellant. 
A defense objection to this procedure was specifically with¬ 
drawn (Tr. 128). Gabrys testified that in a conversation 
between Poo, himself and Captain Layton, Poo had stated 
he was employed by appellant as a “caretaker,” that he 
“swept the place up and tidied up”: and had then said 
nothing about owning the premises (Tr. 130). On cross- 
examination. Gabrys agreed that nothing had then been said 
“about any $20,000"’ (Tr. 132). Captain Layton testified 
Poo had stated “he simply worked there and helped take 
care of the store premises . . . for [appellant]” (Tr. 
135). Poo having at that conversation stated the prices of 
narcotics and that the narcotics seized were for “his own 
use,” had thereupon been asked and failed to answer “how 
he could afford [such amounts of narcotics] on his salary” 
(Tr. 135). Layton also testified that Poo had then been 
unable to “state that there had been any seizure from the 
[show ctfse] in the store” (Tr. 136). Both Gabrys and Lay- 
ton testified this conversation, in English, with Poo had 
been conducted without the aid of an interpreter with full 
understanding on the part of each of the three parties (Tr. 
132. 136, 139-140). 

Xo motion for a judgment of acquittal was made at the 
end of all the evidence (Tr. 140). In summing up to the 
jury the prosecution stated that certain actions of appel¬ 
lant, thereupon described, suggested that appellant desired 
and had had Poo “to take the rap” for him (Tr. 142). The 
defense, in turn, told the jury that the statement regarding 
the $20,000 was unsupported by evidence and asked, rhetor¬ 
ically, “[d]oes that make sense?” (Tr. 155). The defense 
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stated: “Is it a crime to be a Chinese? Xo.” (Tr. 153.) 
Finally, the defense suggested that the jury should refuse 
any inference of appellant’s proprietorship because the 
prosecution had access to government records, and had 
failed to produce any official record showing appellant to be 
the proprietor of the premises in question (Tr. 154-155). 
In rebuttal the prosecution stated: 

Then my friend says, why doesn’t the Government 
prove this and why doesn't the Government prove that, 
ladies and gentlemen of the jury, from the evidence as 
it comes from that witness stand in this case, can’t you 
verv easilv see and understand whv the government has 
difficulty in proving as much as they have in this case? 
Because you all know that the Chinese as a race are 
more or less close, and it is pretty hard to penetrate 
within their circle (Tr. 158). 

The Court instructed the jury that appellant was charged 
only by counts four and five of the indictment, and, the two 
statutes, violation of which was thus charged, were read 
(Tr. 163-164). Instructions and definitions regarding the 
presumption of innocence and burden of proof beyond a 
reasonable doubt were given (Tr. 165-166). The jury was 
told appellant was charged jointly with another person, 
and the aider and abettor statute was recited (Tr. 167). 
The prosecution's contentions regarding count four were 
stated as being reliance upon possession, rather than upon 
the specific terms contained in the body of the statute. 
Finally, the jury was told that the creditability of the wit¬ 
nesses was to be judged by the jury (Tr. 16S-169). At the 
request of appellant, the jury was thereafter told: 

. . . that questions are not evidence. "When a witness 
is upon the stand, the only thing you can regard as 
evidence is the answer which is had to questions pro¬ 
pounded” (Tr. 174). 

Finally, the fifth count of the indictment was further ex¬ 
plained by quoting from the applicable statute. 

The jury returned a verdict of guilty on both counts. On 
December 11, 1953, appellant was sentenced to imprison- 
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ment totaling 40 months to ten years and fined a total of 
$4,000. Xo motion was made for arrest of judgment or for 
a new trial. This appeal is taken from the court’s judg¬ 
ment entered upon the jury verdict. Appellant is incar¬ 
cerated during the appeal. 4 

STATUTE INVOLVED 

38 Stat. 783 (1914), as amended, 26 U. S. C. A. §2353 (a) 
(Supp. 1953): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax-paid 
stamps from narcotic drugs shall be prima facie evi¬ 
dence of a violation of this subsection by the person in 
whose possession same may be found; and the posses¬ 
sion of any original stamped package containing nar¬ 
cotic drugs by any person who has not registered and 
paid special taxes as required by sections 3221 and 3220 
shall be prima facie evidence of liability to such special 
tax. 

35 Stat. 614 (1909), as amended, 21 IT. S. C. §174 (Supp. 
1952): 

Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
in, knowing the same to have been imported contrary 
to law, or conspires to commit any of such acts in vio¬ 
lation of the laws of the United States, shall be fined not 
more than $2,000 and imprisoned . . . 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shall be deemed suffi- 


4 See footnote 2, supra. 
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eient evidence to authorize conviction unless the de¬ 
defendant explains the possession to the satisfaction of 
the jury. 

SUMMARY OF ARGUMENT 

Possession of contraband narcotics, proven by circum¬ 
stantial evidence, is a valid basis for the statutory pre¬ 
sumptions. Such possession was established by sufficient 
evidence for the issue to go to the jury and to support the 
jury's finding. In any event, appellant, having waived his 
motion for a judgment of acquittal at the end of the Govern¬ 
ment's case bv thereafter introducing evidence in his own 

*r ~ 

behalf, and failing to renew this motion or to make any 
analogous motion, can now argue insufficiencv of the evi- 
deuce onlv to demonstrate manifest error or serious in- 
justice. 

Similarly, appellant, having failed to request an instruc¬ 
tion on circumstantial evidence, can not validlv argue for a 
change in the much considered rule that, in any event, no 
such instruction need he given. However, the matter was 
covered adequately by instructions regarding the presump¬ 
tion of innocence, burden of proof, and the definition of 
reasonable doubt. 

Finally, no prejudice having been asserted at trial re¬ 
garding certain statements by the prosecuting attorney, and 
in view of the circumstances surrounding those statements, 
the prosecuting attorney can not now be said to have then 
departed from his proper realm to the prejudice of appel¬ 
lant. 

ARGUMENT 

I 

The Trial Court Did Not Err by Failing to Withdraw the Issue 
of Possession from Consideration by the Jury, Nor l>y Enter¬ 
ing Judgment on Their Verdict. 

The two counts in question, counts four and five of the 
indictment, charge “Lee Poo and Lee Won Sing” (,T. A. 
2). Therefore, if the jury could reasonably find (1) exist¬ 
ing between appellant and Poo, as to possession of narcotics 
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by Poo, a community of unlawful purpose and design/’ or 
(2) that appellant alone had violated the two statutes, the 
District Court’s judgment on the guilty verdict was correct. 
Both statutes, 26 U. S. C. A. § 2553*(a) and 21 U. S. C. 
§ 174, make “possession,” under certain circumstances, 
sufficient evidence of violation of its terms. 0 

Appellant contends there was, in the trial of this case, a 
“pyramiding [of] factual inference or presumption upon 
statutory inference or presumption (Br. p. 6). Xo con¬ 
tention is made that the age-old practice of proving fact 
by circumstantial evidence is to now be overthrown. The 
objection must therefore be directed to the $uperimposition 
of the statutory “inference or presumption” upon a finding, 
from circumstantial evidence, of a fact (possession). This 
question of superimposition of the statutory “inference or 
presumption” is common to both the statutes here in issue, 
and lias been ruled on by the Supreme Court in Yee IIcw 
v. United States, 268 U. S. 178, 45 S. Ct. 470, 69 L. Ed. 904 
(1925). The statute there involved, as in the subject case, 
was 21 T. S. C. § 174. The statute was held to accord with 
due process, when the principle, taken from Mobile, ete.. 
R. R. v. Turnipsced, 219 U. S. 35, 42, 43: 

. . . some rational connection between the fact proved 

and the ultimate fact presumed, . . . 

was found to be satisfied. The Court further stated: 


•’•To justify finding a defendant ‘‘guiltv as a principal on the 
ground that he was an aider and abetter, it must be proven that he 
shared in the criminal intent of the principal and there must be a 
community of unlawful purpose at the time the act is committed.” 
Johnson v. United States. 195 F. 2d 673. 675 (Sth Cir. 19521; 62 
Stat. 6S4 (194S). as amended. 18 U.S.C. §2 (Supp. 1952>: 31 Stat. 
1337 (1901). 22 D.C. Code § 105 (1951). 

r * “The statutory ‘prima facie evidence’ clause, quoted above, 
covers both the fact of purchase and the place of purchase. ‘The 
statute here talks of prima facie evidence, but it means only that 
the burden shall be upon the party found in possession to explain 
and justify it when accused of the crime that the statute creates.’ ” 
Frazier v. United States, 82 U.S. App. D.C. 332, 163 F. 2d 817. SIS 
(1947), aff’d 335 U.S. 497 (194Si. 



12 


Every accused person, of course, enters upon his trial 
clothed with the presumption of innocence. But that 
presumption may be overcome, not only by direct proof, 
but, in many cases, when the facts standing alone are 
not enough, by the additional weight of a countervailing 
legislative presumption. If the effect of the legislative 
act is to give to the facts from which the presumption 
is drawn an artificial value to some extent, it is no more 
than happens in respect of a great variety of presump¬ 
tions not resting upon statute (page 1S4 of volume 
26S U. S.) 

and affirmed the conviction. 

Xor is there merit to a suggestion that superimposition 
upon a fact proven by circumstantial evidence is to be dis¬ 
tinguished from similar superimposition upon a fact proven 
bv direct evidence. In Case// v. United States. 276 Y. S. 
413, 48 S. Ct. 373, 72 L. Ed. 632 (1928) a purchase of nar¬ 
cotics was charged, under 26 U. S. C. § 692—an antecedent 
statute of 26 Y. S. C. $ 2553(a) which is the other statute 
here in issue. In substance, the facts revealed that after 
visits from the defendant, prisoners were noticed by their 
jailers to be “under the influence.” (page 416, 419 of volume 
276 1’. S.) The Court stated, [i]t is argued that the evidence 
is not enough” (page 416 of volume 276 IT. S.). Affirm¬ 
ance of the conviction upheld the validity of a chain of 
proof resting ultimately upon circumstantial evidence, as 
has been recognized by this Court. Killian v. United States, 
58 App. D. C. 255, 29 F. 2d 455, 456 (1928). This Court has 
itself held, in affirming a conviction similarly aided that 
“Possession of a narcotic and sale thereof may be proved 
prima facie by acts, conduct or declarations of the party 
accused or by circumstantial evidence, just as any other ma¬ 
terial fact may be proved.” Williams v. United States. 55 
App D. C. 239, 4 F. 2d 432, 434 (1925). 7 Where possession 


7 Appellant cites (Br. 7. 8. 10. 11. 141 United States v. Ross, 92 
U.S. 2S1. 2S4 (1875). for the proposition “Whenever circumstantial 
evidence is relied upon to prove a fact, the circumstances must be 
proved and not themselves presumed.” It has been said "There is 
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of narcotics is shown the jury must be instructed as to the 
statutory presumption. Borgfeldt v. United States, 67 F. 
2d 967 (9th Cir. 1933). 

Therefore, the limited issue sought to be raised by appel¬ 
lant can only be the sufficiency of the evidence to support 
the finding of possession by the jury. But sufficiency, as 
an issue on appeal, must be reserved in the trial. Battle 
v. United States , 93 U. S. App. D. C. —, 206 F. 2d 440 (1953). 
Appellant made only one pertinent motion, that for a judg¬ 
ment of acquittal, at the end of the Government’s case (Tr. 
100). The right to now rely upon this motion was waived 
by thereafter introducing evidence in his own behalf (Tr. 
102-127). Battle v. United States, supra; Lii v. United 
States, 198 F. 2d 109 (9th Cir. 1952); United States v. 
Goldstein, 168 F. 2d 666 (2nd. Cir. 1948); Hall v. United 
States, 83 U. S. App. D. C. 166,16S F. 2d 161 (1948); Ladreg 
v. United States, SI U. S. App. D. C. 127,155 F. 2d 417 (1946). 
That motion was never renewed, nor was any other analo- 


no such orthodox rule; nor can be ...” 1 Wigmorc Evidence §41 
(3d ed. 1940) It lias been further said that cases announcing the 
doctrine must be distinguished on their facts. Ibid. The Ross 
case has required distinction on its facts by the Supreme Court. 
Knickerbocker Life Ins. Co. v. Pendleton. 115 U.S. 339 (1885). 
It has been held that the rule is not “fixed and inflexible.” “It 
would be an endless task to no good purpose to review all the au¬ 
thorities on this question. It is sufficient to say that the cases reveal 
no fixed and inflexible rule. The favorite formula that a presump¬ 
tion may not be based on another presumption, or an inference on 
another inference, has often been used carelessly and inaccurately 
with resultant confusion. This rule has been discussed at length in 
Jones on Evidence . . . There the author refers to the conflicting 
authorities and offers what he terms the ‘true rule.’ lie maintains 
that it is consonant with enlightened common sense and the better 
reasoned cases sustain the holding that a ‘fact.’ although arrived 
at by indirect or circumstantial evidence, may serve as a basis for 
an inference; where the evidence sustaining the first inference is of 
such a character and so strong that it justifies a conclusion . . ” 

Wood Lumber Co. v. Andersen, 81 F. 2d 161, 166 (9th Cir. 1936). 
In the Ross case the ultimate facts were sought to be established by 
an arithmetical chain of circumstances; an attempt was made to 
substitute for an essential link the presumption of performance of 
official duty. 
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gous motion made. So, on the subject of the proof of 
possession, the only issue properly raised on this record is 
whether the trial court erred in failing to sua spentc pre¬ 
vent a miscarriage of justice. Or, restated, were the acts of 
submitting this case to the jury and entering judgment on 
their verdict, ‘‘manifest error or serious injustice?” Battle 
v. United States, supra. Resolution of that issue must be 
on the basis of all the evidence adduced, construed in a light 
most favorable to the Government, “giving full play to the 
right of the jury to determine credibility, weigh the evi¬ 
dence, and draw justifiable inferences of fact. Battle v. 
United States, supra; United States v. Yeotnan-IIender- 
son. Inc.. 193 F. 2d 8(57 (7th Oil*. 1952): Pritchett v. United 
States. ST I*. S. App. D. C. 374, 185 F. 2d 438, cert, denied 
341 U. S. 905 (1950): Gaunt v. United States. 1S4 F. 2d 284, 
290 (1st. Cir. 1950): McGuire v. United States, 84 U. S. App. 
D. 0. 04, 171 F. 2d 136 (1948): Curie// v. United States. 81 
U. S. App. D. C. 389, 160 F. 2d 229, cert, denied 331 U. S. 
824 (1947). 

With the issue in this posture, appellant does not and 
indeed cannot contend a jury question had not been raised 
by the evidence. Appellant was shown to have been per¬ 
sonally present, an appreciable length of time (Tr. 82), in 
the premises from which a sale of narcotics had been made 
within some fifteen minutes, and at which premises a size¬ 
able quantity of other narcotics was discovered. When 
then questioned appellant refused to identify to the police 
a person known to him for some ten years (Tr. 114). He 
so refused on three specific and pointed occasions (Tr. 34, 
86, SS): and in the face of proof reasonably demonstrating 
that the individual to be identified was a violator of the 
narcotics laws. However, after the narcotics here in issue 
had been discovered, appellant identified that other indi¬ 
vidual in lucid fashion (Tr. 40, 72). Appellant was con¬ 
nected with those premises by his use and knowledge, ac¬ 
cess, and attitude toward them. Appellant admitted owner¬ 
ship of “quite a number of bales and boxes and crates,” 
(Tr. 91) and a desk (Tr. 62) which were on those premises. 
When one Pok was discovered to be behind a locked door, 
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appellant knew that Pok was a ‘‘cashier” who was in the 
locked room counting money (Tr. 3537). Appellant had 
keys in his personal possession (Tr. G3) which fit not only 
that locked door, but fit every lock in the premises (Tr. 68). 
Perhaps the most significant single fact, however, is ap¬ 
pellant’s demonstrated attitude toward the premises. He 
offered no disclamatory statements, refusals, nor neglect 
when he was constantly singled-out from some 10-12 other 
persons, approached by the officers, questioned, and asked to 
do things and give explanations regarding the premises. 
And, finally, under these circumstances, appellant came 
along with the officers and unlocked all the doors himself 
(Tr. 6S). This testimony clearly meets the test of posses¬ 
sion : “... having in one’s control or under one’s dominion.” 
Mullaney v. United State*, 82 F. 2d 63S, 642 (9th Cir. 1936); 
Accord: William* v. United States, 55 App. D. C. 239, 4 F. 
2d 432, 435 (1925); Willsman v. United States, 286 Fed. 852 
(8th Cir. 1923). Such testimony also reveals “presence, 
companionship, and conduct before and after the offense 
[which] are circumstances from which one’s participation 
in the criminal intent may be inferred.” State v. Bishop, 
317 Mo. 477, 296 S. W. 147, 149 (1927). 

The possession, thus shown, can not he said to have been 
explained away. Appellant offered only the contradictory 
and unbelievable testimony of Poo, who admitted to a con¬ 
versation between himself and officers Gabrys and Layton. 
The testimony of these two officers placed before the jury 
Poo’s prior statements that he was a “caretaker,” who 
“swept the place up and tidied it up” (Tr. 130), for ap¬ 
pellant (Tr. 135). In such a case as is here presented, 
appellee has no need for, but does quote the rule which is, 
in any event, applicable: 

There may be such a degree of improbability in the 
statements themselves as to deprive them of credit, 
however positively made. The witness, though unim¬ 
peached, may have such an interest in the question as to 
effect his credibility. It is often a difficult question to 
decide when a witness is, in a legal sense, uncontra- 



dieted. Circumstances present in the case, as well as 
statements by others contrary to his, may be sufficient 
for the court to refuse to give full weight to what the 
witness says. In such cases, courts and juries are not 
bound to refrain from exercising their judgment and 
are not required to blindly adopt the statements of the 
witness for the simple reason that no other witness has 
denied them and that his character is not impeached.” 
Jergens Co. v. Cornier, 125 F. 2d 686, 6S9 (6th Cir. 
1942). 

Clearly, the issues were for the jury. 

Appellant seeks comfort in the recent case of Higgins v. 
United States, 93 U. S. App. D. C. —, 209 F. 2d 819 (1954), 
which dealt with the propriety of the lower court’s rul¬ 
ing on a motion to suppress. Xo such motion was ever 
made herein. But the distinction lies deeper. Higgins was 
accosted in the street, and the search was of his living quar¬ 
ters, concerning which no other person was linked. In the 
instant case, appellant was in business premises with some 
10-12 other persons when accosted. At the outset he knew 
the police were interested in a consummated sale and the 
proceeds in money therefrom. Thus did appellant allow the 
police to learn of his keys in connection with the discovery 
of Pok, (Tr. 35-37), a situation which broached no danger 
for appellant. 'When later, after the accidental discovery 
of the marked money amongst the newspapers, the situa¬ 
tion had become threatening, appellant revealed nothing 
novel when he continued to offer his bunch of keys to the 
police. Higgins is inapposite under such circumstances, for 
until the unlikely discovery of the marked money there was 
nothing certain about the discovery of the contraband. 

II 

Appellant Has No Standing to Contest the Absence of an In¬ 
struction on Circumstantial Evidence, and in Any Event, the 
Instructions Given Adequately Instructed the Jury. 

Appellant claims that the trial court erred in its charge 
by omitting to instruct upon circumstantial evidence (Br. 


20-22). Appellant made no request for such an instruction, 8 
and the law is now well settled that the failure to make an 
objection, and to state distinctly the matter to which the 
objection is made, as well as the grounds for the objection, 
before the jury retires to consider its verdict, is a bar to a 
contention in this Court for the first time that the trial court 
committed error in its charge. Rule 30, Federal Rules of 
Criminal Procedure, Title IS U.S.C., provides in part as 
follows: 

* * * Xo party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds for his objection. 

In Villaroman v. United States, S7 U. S. App. D. C. 240, 
242,1S4 F. 2d 261, 262 (1950), this Court carefully explained 
the necessity for strict compliance with the rule as a con¬ 
dition to an assignment of error on appeal: 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in ac¬ 
cordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. 

The reasoning set forth in Villaroman has been applied 
bv the federal courts with virtual uniformity where, as in 
the instant case, it is contended for the first time on appeal 
that the trial court committed error in its charge to the jury. 
See, Zieglor v. United States 174 F. 2d 439 (9th Cir., 1949); 
United States v. Sherman, et al., 171 F. 2d 619 (2nd. Cir., 
194S); United States v. Sutter, 160 F. 2d 754 (7tli Cir. 1947); 
Watts v. United States, 161 F. 2d 511 (5th Cir., 1947). 

And the law is now well settled in federal courts, by 
repeated decision that, an appellant is foreclosed from com¬ 
plaining on appeal that the trial court did not instruct upon 
circumstantial evidence where no request was made for 


s Appellant admits that he made no request for such an instruction. 
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such an instruction. See, Hughes v. United States, 231 F. 
50 (5tli Cir., 1916): United States v. Tramagline, et al., 197 
F. 2d 928 (2nd Cir., 1952); United States v. Augustine, 189 
F. 2d 587 (3rd Cir., 1951): Herman v. United States , 48 F. 
2d 479 (5th Cir., 1931); Carroll v. United States, 39 F. 2d 
414 (Stli Cir., 1930). See also, Bloeh v. United States, 261 F. 
321, 325 (5th Cir., 1919): and Gilmore v. United States, 39 
F. 2d S97 (5th Cir., 1930). Furthermore, identical conten¬ 
tions have previously been raised in this Circuit. In Shay 
v. United States, Xo. 11,S09, and Brown v. United States, 
Xo. 11,846, which were decided on February 19, 1954, ap¬ 
pellants contended in their brief (p. 16) that they “were 
prejudiced by the court's failure to charge on circumstantial 
evidence.'' This Court found that such a contention did 
not “require discussion.” 

Not only have the federal courts held that it is not neces¬ 
sary for the trial court to give an instruction upon cir¬ 
cumstantial evidence in the absence of a request, but in the 

last twenty or twentv-five vears thev have ruled that the 
• • • • 

so-called circumstantial evidence instruction is too techni¬ 
cal for practical application and that it need not be given 
if the judge instructs the jury that they must be satisfied 
of the defendant's guilt beyond a reasonable chance of mis¬ 
take, or beyond a fair doubt. McCoy v. United States, 169 
F. 2d 776, 7S4 (9th Cir., 1948); United States v. Becker, 62 
F. 2d 1007 (2nd Cir., 1933); United States v. Austin-Bagley 
Corporation. 31 F. 2d 229 (2nd Cir., 1929); United States 
v. Valenti. 134 F. 2d 362 (2nd Cir. 1953). In the Becker case, 
supra, Judge Learned Hand expressed his opinion of the 
circumstantial evidence instruction as follows (62 F. 2d at 
1010 ): 

The judge failed to charge the jury as to circumstan¬ 
tial evidence, contenting himself with an entirely neu¬ 
tral statement of the opposed contention of the parties, 
though he had been asked to say that such evidence was 
enough only when it foreclosed the hypothesis of in¬ 
nocence. He had with ample elaboration told them that 
they must be satisfied beyond a fair doubt of the de- 
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fendant’s guilt, and that in our judgment was enough, 
though some courts have held otherwise. The require¬ 
ment seems to us a refinement which onlv serves to con- 

«< 

fuse laymen into supposing that they should use cir¬ 
cumstantial evidence otherwise than testimonial. All 
conclusions have implicit major premises drawn from 
common knowledge: the truth of testimony depends 
as much upon these, as to inferences from events. A 
jury tests a witness' credibility by using their experi¬ 
ence in the past as to similar utterances of a person in 
a like position. That is precisely the same mental 
process as when they infer from an object what has 
been its past history, or from an event what must have 
preceded it. All that can be asked is that the impor¬ 
tance of the result to the accused shall demand a cor¬ 
responding certainty of his guilt; and this is commonly 
and adequately covered by telling them that the con¬ 
clusion shall be free from fair doubt. To elaborate this 
into an inexorable ritual, or to articulate it for a dif¬ 
ferent situation, is more likely to impede than to pro¬ 
mote, their inquiry. (Citations omitted.) 

In the instant case, the trial court carefully instructed 
as to the appellant’s rights. The court instructed that a 
presumption of innocence goes with the defendant all the 
time until it is overcome by evidence which convinces the 
jury beyond a reasonable doubt of his guilt; and that it 
was incumbent upon the Government to prove its case to 
the satisfaction of the jury beyond a reasonable doubt, and 
the meaning of reasonable doubt (Tr. 165-166). There¬ 
fore, the instruction of the trial court was proper even if a 
request had been made for an instruction upon circum¬ 
stantial evidence. Furthermore, the evidence of the Gov¬ 
ernment was unexplained and uncontradicted, and, if be¬ 
lieved. was inconsistent with the innocence of appellant. In 
such a situation, it has been held that it is not- error for 
the court to fail to instruct upon circumstantial evidence. 
Affronti v. United States, 145 F. 2d 3, 9 (Stli Cir., 1944). 
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The Conduct of the Prosecuting Attorney Was Not Prejudicial, 

and Has Been Waived 

Appellant now complains of one question asked by the 
prosecuting attorney of the defense witness, Poo. The 
setting for that question is significant. Poo, an admitted 
drug addict and peddler, had testified in such a manner as 
to completely exculpate appellant, and largely in conflict 
with all prior testimony. On cross examination he com¬ 
pletely failed to allude to a scintilla of the documentary 
evidence which would normally be available to support his 
testimonv. All this testimonv was relaved back and forth 
through an interpreter, and resulted in incurably, calcu¬ 
lated, evasive and unresponsive answers. It was in this 
situation the prosecuting attorney asked “Isn’t it a fact that 
[appellant] is giving [you] $20,000 to plead guilty, to take 
the plea in this case?" (Tr. 117.) A negative answer was 
given through the interpreter. In spite of the availability 
of adequate time, neither of the astute defense counsel 
objected to the question. In the space of five questions, 

these defense counsel indicated thev onlv desired a chance 

• • 

to cross examine about the $20,000 (Tr. 1 IS). And cross 
examine they did (Tr. 132), as well as argue the point to 
the jury (Tr. loo): but, never was an objection made to the 
question. After the jury was initially instructed by the 
Court, defense counsel raised the issue for the first time. 
As a result the jury was given supplemental instructions 
(Tr. 174): 

. . . you are told that questions are not evidence. When 
a witness is unon the stand, the onlv thing vou can 
regard as evidence is the answer which is had to ques¬ 
tions propounded. 

Any prejudice arising from the question, which may have 
lingered that late, was certainlv destroved bv this, the onlv 
action the Court was requested to take. 

Appellant also complains of what he terms an “impetus 
by way of racial prejudice” (Br. p. 24). The only state- 


ment to which this Court is referred (Tr. 158) was in the 
prosecutor’s rebuttal argument to the jury and was re¬ 
sponsive to an extensive defense argument that the prose¬ 
cution’s failure to produce certain evidence should be of 
significance to the jury (Tr. 154-155). In summary, the 
prosecution responded that the “Chinese as a race are more 
or less close” (Tr. 158). He stated they shunned strangers, 
but made no suggestion that as a race they protected crimi¬ 
nals or otherwise violated the law. “Closeness,” as a race, 
is regarded by many persons as a commendable character¬ 
istic. Certainly these thoughts do not arouse prejudice 
and has been so held in Woo v. United States, 73 F. 2d 897 
(4th Cir., 1934), cert, denied 294 U. S. 714 (1935), a case 
involving analogous comments by both judge and prosecutor 
in a narcotics prosecution against Chinese defendants. In 
any event, as the Supreme Court has said regarding re¬ 
marks which were improper appeals to class prejudice, de¬ 
fense counsel “cannot as a rule remain silent, interpose no 
objections and after a verdict has been returned seize for 
the first time on the point that the comments to the jury 
were improper and prejudicial.” United States v. Socony y 
Vacuum Oil Company, 310 U. S. 150, 238, 60 S. Ct. 811, 84 
L. Ed. 1129 (1940). See also Lorenz v. United States, 24 
App. D. C. 337, cert, denied 196 U. S. 640. The prosecutor’s 
remarks here were inside that proper realm which has been 
described by Justice Learned Hand in DiCarlo v. United 
States, 6 F. 2d 364, 368 (2d Cir. 1925), cert, denied, 268 
U. S. 706: 

While, of course, we recognize that the prosecution is 
by custom more rigidly limited than the defense, we 
must decline to assimilate its position to that of either 
judge or jury, or to confine a prosecuting attorney to 
an impartial statement of the evidence. He is an advo¬ 
cate. and it is entirely proper for him as earnestly as 
he can to persuade the jury of the truth of his side, of 
which he ought to be thoroughly convinced before he 
begins at all. To shear him of all oratorical emphasis, 
while leaving wide latitude to the defense, is to load 




the scales of justice; it is to deny what has always been 
an accepted incident of jury trials, except in those 
jurisdictions where any serious execution of the crimi¬ 
nal law has yielded to a ghostly phantom of the inno¬ 
cent man falsely convicted. (Emphasis supplied.) 

The “previous conviction for a similar offense” (Br. p. 26), 
was never placed before the jury and is not even a part of 
the record on appeal. 

CONCLUSION 

Wherefore, it is submitted that the judgment of the 
District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Arthur J. McLaughlin, 

Carl W. Belcher, 

Assistant United States Attorneys. 
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